Health Professions Council
Council — 14" December 2006

Standard of Acceptance for Allegations
Executive Summary and Recommendations
Introduction

Article 22(5) of the Health Professions Order provides that ‘where an allegation is
made to the Council or any of its Committees, as soon as reasonably practicable after
the receipt of the allegation in the form required by the Council, the Council shall
refer it to [a Practice Committee or Screeners as appropriate].’

Currently, all allegations made in the form required by Council are referred to a panel
of the Investigating Committee to determine whether there is a case to answer.
Council previously approved the practice note in relation to allegations in December
2004. However in order to improve the quality of information that is provided to HPC
and to improve the process of making an allegation, the Executive is recommending
to the Council a number of suggestions. This paper sets out those recommendations.

This paper is intended to supplement the practice note previously provided to the
Council and a copy of that document is attached to this paper as an appendix.

The provision in Article 22(5) which allows Council to specify the form in which an
allegation against a registrant must be made in order to be accepted by the HPC is of
particular significance. The provision sets the “standard of acceptance for
allegations”.

Once an allegation is received which meets that standard, other provisions of Part V
of the 2001 Order automatically apply and require that;

e the allegation must, as soon as practicable, be referred to the Investigating
Committee; and

e the Committee must, without delay, provide the registrant with a copy of the
allegation.

Therefore, to a large extent, the form in which an allegation is received dictates the
pace and extent of the subsequent investigation which is carried out by HPC.

At present, for the purpose of Article 22(5) of the Health Professions Order, an
allegation is made in the form required by Council if it is

1. made in writing,

2. identifies (as far as is possible) the health professional who is the subject
of the allegation,

3. identifies the person who is making the allegation and,

4, is signed by or on behalf of that person.



A notice or certificate that the health professional has
a. been convicted of an offence;
b. received a police caution; or
c. been the subject of a decision or determination by any other regulatory
or licensing body

will be considered to be an allegation in the form required by Council, if it is in
writing, in a form normally adopted for such notices or certificates by the courts,
police service, law enforcement agencies or regulatory bodies and sufficiently
identifies the health professional concerned.

As a consequence, if a written complaint is received that contains scant information it
must nonetheless be treated as an allegation. This can cause particular difficulties in
relation to allegations made by lay complainants, most notably patients, who may
provide very limited information about an allegation with the result that the allegation
not being pursued further, largely because of the lack of evidence.

A standard complaint form is made available to complainants but its use is not
mandatory and, even where the form is used, complainants may not understand the
need to provide all of the necessary information or, for a variety of reasons, may not
be able to do so.

Changes

In order to improve the quality of information which complainants provide, it is
proposed that the requirement of allegations should be retained (and that the use of the
standard complaints form remains discretionary) but that the process is developed in
three ways:

1. to require complainants to provide a minimum level of information in writing
before a complaint is regarded as being an allegation in the specified form;

2. to enable allegations to be made by means of a “statement of complaint”,
prepared by a member of the Fitness to Practise team (this will normally be a
fitness to practise case manager) following a personal or telephone interview
with the complainant, provided that the statement of complaint is
subsequently verified and signed by the complainant; and

3. in a case where incomplete information has been provided by a complainant,
to permit the Fitness to Practise team to conduct preliminary allegations if,
based on the information first provided, in the opinion of the Director of
Fitness to Practise, it appears to be necessary to do so in order to protect the
public or the registrant, or is otherwise in the public interest.



In relation to the minimum level of information which must be provided in order to
constitute an allegation, complainants would be required to provide information
which:

o sufficiently identifies the registrant who is the subject of the allegation; and

e sets out the nature of the allegation and the events and circumstances giving
rise to it in sufficient detail for that registrant to understand and to be able to
respond to the allegation.

The term “sufficiently identifies the registrant” has been used here to cover both
situations where the registrant is identified directly by name and situations where the
registrant is identified indirectly.

Enabling the FTP team to complete statements of complaint on behalf of
complainants would in many cases significantly improve the quality of information
being provided to HPC and assist the investigative process. It would be of particular
assistance to complainants for whom English is not their first language or who have
poor levels of literacy and would otherwise have difficulty in seeking redress.

So far as preliminary investigations are concerned, under the 2001 Order, HPC has
limited “policing” powers and, generally, investigative and enforcement activity is
only triggered once an allegation is received. However, in situations where a
complaint appears to raise valid concerns about a registrant’s fitness to practise but
the complaint is poorly articulated, it would be helpful if the FTP case team
conducted limited investigations to gain a better understanding of that complaint
where doing so would support HPC’s primary objective of protecting the public.

This proposal would not change the overall approach of most FTP activity being
allegation-led. It is an option which would be used only in appropriate cases and
subject to the safeguard that investigation would need to be authorised by the Director
of Fitness to Practise, and could only be authorised on the basis that, from the
information already received by HPC, further investigation appears to be necessary in
order to protect the public, the registrant or is otherwise in the public interest (the
well-established “three option” public protection test which is applied in deciding
whether to seek an interim order).

Formal certificates of conviction, caution or determination provided in standard form
by the courts, police and other law enforcement and regulatory agencies would be
unaffected by these proposals and would continue to be regarded as being in the
specified form for the purposes of the 2001 Order.

Decision

The Council is asked to agree the following resolution



1. That for the purposes of Article 22(5) of the Health Professions Order 2001 an
allegation shall be treated as being in the form specified by the Council if it is
received by the Council in writing and in a form which:

1) sufficiently identifies the registrant against whom the allegation is
made; and

(@) set outs:

@) the nature of the impairment of that registrant’s fitness to
practise which the complainant alleges to exist; and

(b) the events and circumstances giving rise to the allegation;

in sufficient detail for that registrant to be able to understand and
respond to that allegation.

2. That an allegation shall also be treated as being in the specified form if it
constitutes:

1) a statement of complaint prepared on behalf of the complainant by a
person authorised to do so by the Director of Fitness to Practise which:

@) contains the information set out in Resolution 1; and
(b) has been verified and signed by the complainant; or

2 a certificate of conviction, notice of caution or notice of any other
determination provided by a court, the police or any other law
enforcement or regulatory body.

3. That, in circumstances where a complaint is received by the Council which
does not contain the information set out in Resolution 1, the Director of
Fitness to Practise may authorise an investigation to be carried out with a view
to obtaining that information if, based upon the information provided in that
complaint, it appears to the Director that it is necessary to do so in order to
protect the public or the registrant concerned or is otherwise in the public
interest.

Background information

Between April 2006 and November 2006 the case to answer rate for allegations
considered by Investigating Panels was 67%. Between April 2005 and March 2006
the case to answer rate was 58%. The process set out above will further ensure the
appropriateness of cases going beyond the case to answer phase of the fitness to
practise process.



The FTP team are due to start a BTEC in Investigative Practice in February 2007.
This BTEC has modules including:

e Law, Evidence Procedure and Best Practice
e Advanced Investigative Interviewing

e Conflict Management

The team also receive regular training in the following areas:
The investigative process

Offences under the 2001 Order

Report writing

Witness statements

Witness interviews

Requiring the disclosure of information
Witness management

Evidence management

Interviews under caution

The decision to prosecute

Human rights

Disclosure in criminal cases.

The case managers have also recently undergone update training in the drafting of
particulars and allegations.

The Director of Fitness to Practise will produce appropriate documentation to ensure
there is an audit trail as to the decisions taken

Resource implications

It is anticipated that the FTP team administrator will undertake the initial logging of a
complaint, which will then be allocated to the appropriate case manager to undertake
the interview.

Two further case managers are joining the organisation on 7" December 2006, this is
to ensure HPC can appropriately manage its case load and deal with allegations
expeditiously.

Financial implications

Travel costs in going to visit witnesses/complainants. The team currently visit
witnesses when there is a need to undertake a vulnerable witness assessment. A risk
assessment of a case will also be undertaken before a case manager goes to visit a
witness/complainant and in some instances two cases managers will go to visit a
witness/complainant.

Appendices



Practice Note — Allegations
Article 22 and 26 of the Health Professions Order

Date of paper

4™ December 2006



heatih

councll

PRACTICE NOTE - ALLEGATIONS
INTRODUCTION
Avrticle 22(5) of the Health Professions Order 2001 provides that

‘where an allegation is made to the Council or any of its Committees, as soon as
reasonably practicable after receipt of the allegation in the form required by the
Council, the Council shall refer it to [a Practice Committee or Screeners as
appropriate].” Currently, all allegations made in the form required by Council are
referred to a panel of the Investigating Committee to determine whether there is a case
to answer. This practice note seeks to set out the form in which Council require an
allegation to be made.

PROCEDURE
The form in which the Council requires allegations to be made is as follows:

For the purpose of Article 22(5) of the Health Professions Order an allegation is made
in the form required by Council if it is

1. made in writing,

2. identifies (as far as is possible) the health professional who is the subject
of the allegation,

3. identifies the person who is making the allegation and,

4, is signed by or on behalf of that person.

A notice or certificate that the health professional has
a. been convicted of an offence;
b. received a police caution; or
c. been the subject of a decision or determination by any other regulatory
or licensing body

will be considered to be an allegation in the form required by Council, if it is in
writing, in a form normally adopted for such notices or certificates by the courts,
police service, law enforcement agencies or regulatory bodies and sufficiently
identifies the health professional concerned.

The HPC seeks to operate fair and transparent procedures and, therefore, as a matter
of policy the Council will normally not take further action in respect of allegations
which are made anonymously. Anonymous allegations in this context means an
allegation made by a person whose identity is unknown to the HPC rather than by a
person who has asked the HPC not to disclose his or her identity.

Such a policy clearly disregards anonymous allegations and there is a good reason for
this happening in most cases. The procedures as set out in the Health Professions



Order 2001 and the rules made under it are intended to provide health professionals
with the information required to understand the nature and substance of any
allegations made against them. The Investigating Committee can only consider
documentation that the registrant has had an opportunity to comment upon. The
policy currently adopted by the Health Professions Council is to provide the health
professional with all documentation provided to the Council, to allow him or her to
comment and then to seek any further clarification from the complainant. If the
Council were to accept an anonymous allegation, it would be difficult for the Council
to seek any further clarification from the complainant.

However, the HPC does not adopt an unbending policy of not accepting anonymous
allegations as this is potentially unlawful. The primary function of the Health
Professions Council is to protect the public and there are circumstances in which an
anonymous allegation relates to serious and credible concerns about a registrant’s
fitness to practise, and in such circumstance the Council should consider exercising its
power under Article 22(6) of the Health Professions Order 2001 to deal with a letter
as if it was an allegation.
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